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On Shore and Facing Eastward

— TETE —

SOUTHERN PACIFIC offers

Choice of Routes end
Choice of Trains

SHASTA ROUTE"—Oregon Express.
“OGDEN ROUTE"—New Overland

“SUNSET ROUTE"—Sunset Limited. Down California
Coast. Crescent City Express via San Joaquin Valley

Limited,

THE DIRECT ROUTE IS THE OGDIEN.,

The SHASTA will show you Northern California and Western
Oregon,

The SUNSET, Central and Southern California, Arizona, |
Texas, Louisiana, l

FOLDERS AND BOOKLETS AT

Iaformation Hureau

613 Market St., San Francisco.
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....-... AN

MORE CMDIDTES 7
OF THE REPUBLICINS

NORMAN K. LYMAN.
Nominated by both Republleans and

Home Rulers for Clerk of East Hia-
wiall County.
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PROFESSOR BRIGHAM'S CASE
AS VIEWED BY A FRIEND

Honolulu, Oct. 218, 1003.
Much interest is being taken by the readers
that have lately appeared in regard to

Editor Advertiser:
of vour paper in the articles
Professor Brigham, and we would now say a little in answer to them.

It is most deplorable to those who have found so much that is
good, and have obtained so much valuable information from “The Ol
Man of the Sea,” unique in capability for filling the position he has|
held with so much credit, being familiar with the Islands scientifically
and otherwise, that lie should have unguardedly incurred the dis-
pleasure of the Roman Catholic community of this land!

But for whom is so much ado being shown, even to demanding
the head of the learned Professor? For Father Damien, the philan-
thropist and canonized saint, who has received an everlasting crown of
glory from the great Judge of the hearts of men, and who from the
throne of God is extending his kindly hands over this erring world,
while in the words of his Saviour he pleads, “Father, forgive them!”
And like Him, though reviled would revile not again!

In memory then of the sacred dead, honored by all good people
alike, we would say, leave the “Fossil of Prehistoric Time” to where
he helongs, to the place he has so well built up, and if he be of no
more use, the trustees of Pavahi Dishop Estate will be the first to
detect ity but if he be of further use, let the land continue to profit
by the services he can still render it and which it would take a new
man long to be able to do in the same way.

Morecover, the spirit shown by the DProfessor’s accuser, of this
morning's paper especially, does not savor of the rational, charitable,
calm Catholic, but rather of the agitator whom fanatics and not friends
of peace would follow.

To the former class it would be immaterial what opinion a man
as a free born American might express of their saint or of others; while
to the scientist, were the Satanic Majesty himself to furnish light upon
the past history of the rare curios of Polvnesia now on view at the
Museum, there would scem no harm in going into his presence and
regarding him as a valuable acquisition for cuch a place,

In conclusion, as a friend, one would advise Professor Dricham 1o
be careful never again to be found alone with strangers who
seek to draw him out into free speaking.
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TURK SUES HIS WIFE FOR
DIVORCE AND NAMES YEAGER

Now comes Hbellant, Frink J. Turk, {1902, sald Hbellee at sald Honolulu e
e 16 keeper or landlady of resorts
by Kie attoriey; ‘3 B BN, andgor [ PHEn the heepor Gr andlady ol rrsors
ciause of action agalnst Ubellee, Es- | libelles entertalned  until  the  earis
trelln Lo Turk, alleges hours of morning, amil champagne and
i A other intoxicants and gay hilnrity
That sald Jbellant s n resldent of | jndecorous conduct, sindry and nu-
Honolulu, Territory of Hawall, und has | merous male companions, to wit, Jobhn
been a resident of sabd Tercitory for | Doe, Richaurd Roe and others,
more than two years next preceding the | gy angd libellee, sinee dats above
application for this Hbel, and that =il m--lll.lnn;'-i nasT nbosnld Tososts I satd
I,“."..“fl."fqbiiull_:“’“lllw' ]I'“'_l, r":‘”'h"l ta= Honoluly, conducted herself in an of-
'l‘lllllu If.]l‘ “H REG ARG Wit et Honos fenslve, objectionable * * * manner,
U Bioresald,
11 of whivh hag bef to the distress,
That sald Hbellant and libellee were {|I-|f.ptf|h _‘:l““ “:d detriment ‘1-1 :qu'
duly married to each other nt Portland, Illlwi'l;!l'll.‘
Oregon, on or about the lith day of =2 Y 7 .
Ogtober, 1806, by the Rev, Dr. Locke, I'hat the |I<-m|.-.. nlf_t-liolh- i_llld pn]:(l.u..f
and ever since have been and are now | OF 8ald libellee 50 68 aforesald, have
husband and wife. caused this Hbellunt such Intense men-
That since sald marrlage lbellee hag | 181 anguish and - suffering, that his

treated libellant in an extremely cruel | Dealth became undermined and his ner-

manner on sundry and numerous ocea- | YOU8 mnd physical system became so
slons and In puarticular, as follows, to- | Weakened and impalred thereby that
wit: That on the 1st day of June, 1903, (D8 health and future physical welfare
sald lbellee did ot sald Honolulu, ex- | have been and aré  placed in wreat
pel and exclude sald libellant from |Jeopardy thereby, * & #®

thele house and did refuse him admis- | Wherefare Jibellant pruys that the

bonds und ties of matrimony existing
between him and Hbellee be digsolyed
and severed nnd for such other rellef as
|lhls court may deem  equitable and
muet,
(8lgned)

elon thereto, and has ever since sald
time refused to speak or converse with |
sald lbellant or allow him access to
libellee's domlclle or gbhode,

That for o long time prior to said
first day of June, 1908, sald |lbellee had
refused this Hbellunt marital relations
and treated him with utter disregard,
Indifference and scorn,

That since sald first day of June,

FRANK J. TURK,

Libellunt.

Henry Yeager, o member of the Lag-

| glature, I8 pnamed ag corespondent.

Hnl.hiug in It
Apropos of n sensational

the wfternoon popers,
5

Japanese Fair,

Japanese fale to he

war story
In Consul Gen-
eral Salto, belng on Hawall, could not
huve notifled the Nippon Maru of the
existence of war between Russian and
Jupan. The Secrétnry of the Consulate
denles that he did a0 and says that
he has recelved no alarming messages
from his forelgn office or from any
other source,

At the held at tne
corner aof Hotel and Richards streets |
next week Thursday and Fridaoy there
will be booths of Japanese funcy and
useful articles, Hawallan curios, Amer-
lean articlea of home 'manufacture;
"Rummage'" goods of great wvarlety,
pletures palnted while you walt and|
otherwise, and paper fowers. Also a
Japanese ten house, junches (Ameri=
can), fce cream, lemonade, candy made
on the grounds, ete. Proceeds for the
Jupnnese Methodlst school and church
bullding fund. Remember the dates,
October 20th and 30th, .

&
r

Bt, Clement's Gulld Fair |s postgoned
until November 21,
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FRANK
candidite
Fifth District

PAHIA,
for Supervisor
of  Omnhu

Hepublican
from the
County.
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I, N. BOYI.
candidate [
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B. C. DWIGHT.

for Bupervisor
Distriet of Ouhu

Republican candidate
from the Fifth
County.
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TOURIST TRAFFIC Drivkeota was o terrvitory certudn llguaor
lnws  were  enneted Thervafter the
dtate of North Dalown was orgonized,
IS BOOMING nnd noconstitution ndopted whica pro-
vididd that no one should within the
fate manufocture, Import or kesp tor
* Thomas Cook & Son excursion r«:lni-- nny lr}t-nw .lf.nm.: H-;'-J':-T':‘,'“I' ofler
= _ X the sume for sile or gift, boarter ot
party of twenty-five members, [\1|>I'|g|“l.']|_ an o beverdge” “The legirlatiy
with a Clark Company of Eastern tour=| pesembly shall by law preseribe r
ists arrived on the Nippon Marg and [ulations for the enforeement of the prea-
registered at the Hawallan hotel, .-\'--ll-l\l-lr—i-: of :L:-] il nd shull thes '
S . L I o e Eultable cnnltieas for ths &
Ing before lust. A reading of the I-.<.t--1‘:]|... on UHOBGL. 8 1_ o
register shows tourisis ps coming from| fendiont comtendesd thet the Hguor
many different parts of the world, viz: | Inws of the Territory Vin S0 fap ax it
Calro, Parls, Ttaly, Germany, South Af-|provides for the lssuince of o loonse
rica, England, New Yark, Indlana and [ Was repugpang o the new o of Congie
Ohlo, Two More exclrsion pirtles _1.,.‘1”"4 the Etate constitution, and a4 stated
bt i by the court “the position of relitoy
by the Biberln next week, #ome thirty [leads to the Irevitable conclusion thut
or more, have written ahend for nccome= | thers teduy, in North Dakots, no
modations at the Hawallan hotel—one| /0% ".s'r \.-;h-'lh the opon and I}I'I-':'MH
SIS ey . : 5 sitle o ntoxicatlag lguors for nny
being a Cook & Bon Boston party and putpose, and In any quantity, can be

the other o Collver
ty from New York,

& Co, excurslon par-

HAWAIIAN GAZETTE, FRIDAY. OCTOBER 23, lgO;——SEMI-WEEKLY.
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WS
LL FORCE

Judge Gear in This Instance Discovers That

Constitutional Law

is Not Omnipotent

to Overrule Common Sense.

Judge George D Cear  vesterday
morning rendercd his decision on the
Hguor laws of » Itepublie of Bawnall,

finding that »are in fall force and

effect undep reitory excepting us
they hove soen expressiy repealed by
Ithe Legisint or the Organle Act, It
wis onn m to gunsh the indict-
ment of one Slmoes for selling Hguore
without n lHeense. Much of the court’s
delivernnee {= taken up with quotia-
tions from the brief of defendant's

counsel in support of the mation, The
extracts given helow, as connected by
the reporter, will glve a complete un-
derstanding of the declslon,

THE DEFENDANT'S CLAIM.

After stuting
ot length from
COUrt suys;

Defendant slitlims that by the express
term of section six of the Organle Act
only “the lnwe of Hawali not Incon-
sistent with the Constitution or laws
of the United Stateg or the provisions
of thia wet #hall continue In foree' ete,
and that a= the Hawallan lnws relating
to the liquor traMe have not been en-
acted by the Territorinl Legislnture
they are inconsistent with Sectlon 506
of that act prohibiting the sale of such
Hguor “except under such regulations
and reatrictions nus the Territorial Leg-
Islnture shall provide.”

Defendint cladms that Mils Himits the
regulintions and restrictions to ac.d of
the Territorin]l Leglsloure as  «j#iin-
gulghed from the Leglslature of the Lsl-
ands prior to annexation, and that it
musgt be future legislntion consldered in
reference to the time of the poassige of
the Orgonie Act. * % *

Counsgdl for defendant savs In hie
brief: “Is there any legial power within
the Territory Hawanll at the proson
time o Heonses (or the silde of
splrituous [guors?

s8ee, O6 uf the Organle Aot provides:
‘Nor shall spirftuous  or  Intoxieating
llquors be gold except under such regu-
Itions ) restrictions s the Terrl-
torind Leglslnture shall provide,*

“This Act was approved April 30, 1004,
and became operative on June 14, of the
vear, The wording, as plainly ns
can express, mnkes a positlyve
prohibition of the sale of spirlituous o

=
quoting
the

the case and
defendant's brief,

(ETIE

intpxicating Uguors, unless such sale s
regulated by the Tervitory."
INTENT OF CONGRESS.
Judge Gear quotes the defendant's

contentlon, with references to debates
In Congress, thit the intentlon of Con-
gress was clearly to prohibit the llguor
traffle in Hawadl until the Leglslature
of the Territory might permit it under

“such regulations and restrictions' as
it might provide. O this the court
Buys:

From o review of the congressional
debates it seems to me that whiles the
.lrrl-!l-lllu nt to the Organte Act under

was originally  Inserted in the
the purp of probbl dng the

alsa s prat-
adly adoted
inee f ol
LOh-

‘-hu- |

B
|
‘|
|
l

11 [ tentl i
cignsinl & on t 1
e dnterpireted s b
ey nd onlimited  sile of Ih i
In th Terpitory untjl o Territari
Liegishiiture ull et b Loy
1 il nt n [T} ' \
g [ I g i
ne o 0
0 ) r ]
! 1 )
I | |
L] il I t
i I Leiy thear
I | ronvention
weht Lo give tin il abpoluie
i Lountraimmniel-
ten o, and provided that sdon
untrommeled tra thil continue In-
et Iy, unl i Logwlature, to
e ¢lectid fn the (uto should volupi-
elort o Ohecke the Nood of [n-
cimte thog the constitation  turned
v - on the stile. Such a conelusion
i 80 nt varianes with all past 1--;!“-'
lntion on the subjeot * * * 50 ot vorl-
wnee with the intent and expectation
of the frameve of our constitution, that

this court ought not to reach It unless
forced there by the rules of
congtruction, or the obvious meaning of

the language employed,”
North Dakotn ex el Olguist v
Swan, 1 North Duakota, p. 11

NORTH DAKOTA CASE.

The court quotes from the lungunge
used In o North Dakota case and com-
ments thus;

In the case cited It appears thoat while

punished."”

| whoere

constitutionnl provislon preseribvd 1o
pennitien for Its viclation, it wad “bhar-
ren of the elements of o comnplete by,
and while prohibitory In form, a2 in
fact slmply n e tlon of prinetples”
tnd that the provision I8 not self-
executing, no commen W, no stuti-
tory provision, existing Its enloree-
mient, hence It remalng dormant, a® o

restriction upon the cltbzens, until giv-

v life by subeequent leglsintion, and
Lus no forece as o repealing measa
and that therefore the Territorial
cense law “stands in its entirety,” and
that therefore the defendant's jmpris-
onment was not unlawful,
AUTHURITIES ADOPTED,
A case I8 clted from Muassachusetts,

n constitutional provision wns
ndopted prohibiting forever the mnnu-
facture and sale of intoxicating liquors,
and directing the Legisinture (o enact
Inws with ruitable penalties for carry-
ing out such provigion. There (L was
held that the constitutional provision
did not repend previously existing Inws
by impleation pending action of the
Legislature In the matter.  Judge Gear
comments as follows:

I angree with the reasoning of these
authoritles and belleve the ¢ase at bar
fulla within the principles lald down In
the cages cited, These cages go even
further than the case gt bar, for under

hoth the consthtution  of  Maine and
North Dokata it was Intended to have
abeolute probibition in the Hguor teaf-
fle, and yvet [t was held that the former
liquor laws were  not  repealed, and
would not be until thers hid been leg-
islative action.  In this case it Is elear
that comgress il not intend to pro-
hibit the Lguor tearfle, but on the con=-
trary o allow it under the “regula-
tiong nmd restrictions”™ of the leslalin-
ture.,  In this connection It seems to
me approprinte (o gquote from the
I"nitedd Stptes  Supreme Conrt as to
whit {8 commonly called “the right of
cltizens" to engage in the lquor teafMe,
amd thelr stntement ag to the constl-

tutionality of the liguor luws aml the
right of the legisiature to reguliote the
traflle. A defendant hind been found
guilty of gelling liguor without Heonse,
and clulmed that this arrest was 1lle-
gnl, a8 the ordinance under which he
wiig convicted was unconstitutional,
The court in n unanimous  onlnion
anld per Field, J
QUESTION OF RIGHTS.
I s undoubtedly true that It
the right of every citizen of the United
Stater to pursue any lnwful trade or
business, under guch restrictions as are
Imposed upon all persons of the same
age, sex and conditlon. But the vos-
sesslon and enjoyment of all elghts are

sithject to such rensonnble conditiong !
a8 may be deemed by the governing
authorily of the country essentinl to the
sifety, henlth, peace, good order and
morids of the community, = * *
“For the pursalt of any lawful teade
or bu=iness, the law Imposes simllare
conditiong Hegulintions resperting
mosre wlmost Infinlte, varying ith
the tisture o the budiness Huon i
-|:| ithons by the no madde In thelr
1 e By the odors they 1
Ll | il mome by the doangs
vnpeeivinge them,, redquire Fregail ]
b docabllby In whlkch they shidl
| toted.  Soma by the dianggero
(8 ter of the artlcles nsed, -
1 treed o Bold requlte, also, sD i
| AL ti 1 parties pm
» oAl mnnufactured or Wothen I
i but eotpmon . lknow il
hirilly bhe mentioned v t
podition  often tik
pressod I
veong In I
11} n wimilor regtelotio
It the busin of |
| mall puantities, spirit il
nE Hguors Iy I8 urgod 1hit
the ligquorg nre used a8 n b M,
3] indury following them, I tid
to excess, I8 yvoluntarlly  inftieted
vl s eonfined to the oarty offending,
thelr sale should be without yestric-
vions, the contention belng that whiat
nomin ul drink, eguolly with whint
he shall eat, is not properly a matfer
for legislntion,

EVIL FAR-REACHING

“Phere s In this position an assumps
tion of o fact which does not exist,
thut when the Hguors are taken o ex-
cess the Injurles are confined to the
party offending. The InJury, It is tiue,
first falls upon him In his health, which
the habit undermines; in his morils,
which it weakens; and in the self-
abpsement which It ereates; but, ns |t
leads to neglect of business and waste
of property and genernl demoralizn-
tion, It affects those who are hnme-
diately connected with and dependent
upon him. By the general coneurrenes
of opinjon of gvery civilsed nnd Chris-
tinn community, there are few sources
af orlme and misery to soclety equal to

DININK

the drom  shop, where  Intoxieating
Houorw,  In small  guoantities, to be
drunk at the time are sold Indiscrime-
inutely to oll parties npplying.'* * * ¢
CONCLUSION OF COURT

Tt is the oplnlon of the Court that
the wtatutes of the Hepublle of Hawali
relnting to the liquor teafMe are in full
Foree and effect excepting ns they hibvy
hirun expressly repenod |.-, the Lesisin=
ture o the Orgianle pot, and that the

tion under which this defendant was
fdleted I8 in full foree and effect, and

Lo aunsh
It s

that the defendant's
the Indlctment
hereby denled,

muation

ghould be and
GEO, D, GEAR,

gecond Judge of the First Circuit.

The court, however, held that as thy

Oct. 21, 1904,

OAFE
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Jury Divided Till
Late Last
Night.

Judge De Nolt wis engnged yostor
oy with the trial of Wo Sing & Ca
va, Kwong Chong Wal Co, assunmpait
for $114183, Thaver & Hemenway ag

eareil for plnlntly, and Castle & With-
Illulnn and W, L. Whitney for defend-
ant, The following Jury are trying the
which stilt on: 15, E. Mogs-
nman, Jrno. Kusann, Jas, A, Auld, G, C
Polter, P. AL Lucas, M. W. Parkhurst,
1, Guerrero, O M, Dwight, O, J. Hels,
I. Adams, G. H, Karrattl and K. ©
Holsteln,

HEAVY BENTENCE.

“AMatsumoye: It 18 the Judgment an@
sentence of this court that you be lm-
prisoned nat hord labor for the verio€
of twenty-five years.'

Thia was the sentence pronounced by
Judge Gear yesterdny morning upor
Matsumoye, whom a jury hnd foun&
gullty of robbery In the first degree.
When the usual queation was asked of
the defendant if he had anything Do
say why sentence should not be pass-
ed at that time his counsel, J, W.
Catheart, addressing the court anked
for lenleney on behalf of the defendant
and, when sgentence wag passed, note@
an exception thereto,

Cise, in

In passing sentence the Judge re-
marked on the recent orevalence of
highway robbery and sald that lght

gontences would not have the deterring
¢ffect which was an object of vunigh-
ment. It wias not important in the
case that the nmount of money taken
from the viethm was small,

Matsumoye, as  was  testified by
High Shetiff Brown, had been employed
temporarily as n police officer, e
retiadned the badge and the pistol be-
fonging to the pollee department, which
articles he used to 1mpersonnle
polleeman g holding up o Chinaman
nenr Walkikl turn, e |8 24 years of
nEe,

Assistant Attorney Generial
Floming progecuted the cnse,

MACHADO ACQUITTED,

The Jury teying Jonchim  Machode
under Indictment for assault with &
deadly wenpon, In stubbing A. V. Peter
with o knife In defendant’'s house al
Kalmukl, retlred after belng lensgthlly
Instructed upon reguests of counsel on
both gldes nnd the court’s own motion
at 1 po om. yesterday, Nut  huving
ngreed on a verdict at 2 o'clock the Jury
were sent downtown to lunch,

Henry Hogan dellvered the closing
address to the Jury for the defendant,
He lald stress on what he character-
jzed a8 the unwarranted entry of Pet-
ird Into his brother-in-law’s house to
| tecture the master of the castle on hie
]Iml:llﬂ wnd argued a case of sell-de-
| fenge from the evidence,

POAL G M, Itobertson replied for 1
prosecution. Admitting the well-knowre
| and anclent “enstie’ theory, he con-
tended that It did not lmply that rela-
tlves, Iriends or acgualntane might
not lowflully wvisit o private home 1
a visitor was not weleome he could I
requested o leave and 0 he refused
might be efected by just so much foree

w. E

o

A WIE noor ry but no anere, There
wias no Justitivition for the use of £
woeapan In such a case unl 1o de-
fend person of property from' violenes
Ihe evidence that defendant wis hila
in o corner and thre y Peters bi-
tare the former Selz o knife apd
tabbed the atter wos rldioulvd i
represented from the plan of the house
nid a of furniture to b n
lHevat Covnscl mnintadned thal on-
L [ racle savesd Joeters from hoing
i LS| eh the hieart, a8 the Kulle
lil hen cld by stpiking o ril

AL A:1D the Jury eame into oourt with
a wverdict of pot guilty and the de-
fondung wos dischorged

COMPLICATIED CARE

1% Santos was ploced on urinl yest
iy afterncon for embeszloment of &
L] wnfy fromn a Chinnmon, W. b
Fleming, A tant Attorney Ceneral
projecuted nnd J, Lot Koulukeu e
fended the necused,  After but o single
challonge by the prosecution, the fol-
lowlng Jury wig found suligfuclory wnl
RWOr: Joesze P, Mukiadnal, E. M1
Waodehouse, J. F. €. Abel, Geo. W.
Huyselden, David . Thrum, Chas.
Spencer, A, K. Viepri, Jus, D, Cockett,
Jow, K. Clark, W, M, Bush, Jus, B
Pakele and Wm, H, Hoogs,

The jury retired ut 4:20, At 5:30 they
sent In word that It was jmpossible for
them to agree, Judge Gear ordered
them taken out for dinner, while the
court took recess untll 7 o'clock,

In the meantime Mr. Kaulukou in-
formed the court of the defendant's
prevlous sentence the present term
elsewhere reported,

At 7:40 the jury came In for Instrue-
tlonk, when Juror Clark  stated e
doubt on evidence ug between loun and
purchuse of the safe, He gave the
impression thiat he was the only one
hanging out, which was luter dispelled
Judige Genr repeated his  Instraction

thit If they helleved the transfer of

the nrtlele wng a purchase, even It ne
money wos puld, they could not Snd
the defendant guilty.

The jury came In ngaln at 820 and
wadl they could not agree. Clark saie
they hud taken aeven  ballots  and
Yatood, with but one variation, seven to
five ull the thme. e olurted out, bes
fore the Judge could check him,- that
the seven were for ancauwittal Juror
Hoogs Interjected the statement Ltha'

voluntosr

Juagy
®ipnL

Mr. not the
spokesmiin wag thelr foremaon,

| Gear, with renewed Instructions,
the Jjury out to try saguin, Up to 10

o'clock they made no sign,

Hnyselden and




